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BEFORE: F. PHILIP CARBULLIDO, Chief Justice; ROBERT J. TORRES, JR. Associate Justice;*
RICHARD H. BENSON, Justice Pro Tempore.

CARBULLIDO, C.J.:

[1] This apped arises from a criminal case prosecuted by Plaintiff-Appellee People of Guam
(“People”) against Defendant-Appellant Edwin V. Alisasis (“Alisasis’) in the Superior Court of
Guam. On February 1, 1996, pursuant to a plea agreement, the trial court accepted Alisasis' pleas
of guilty to theft and forgery, both as second degreefelonies. On April 12, 1996, thetria court orally
imposed Alisasis original sentence pursuant to the terms of the plea agreement. A judgment was
entered thereafter. On June 12, 1997, thetrial court granted ajoint motion to correct amistakeinthe
original judgment. An amended judgment was entered, superceding the original judgment.?

[2] Alisasis appeals from the trial court’s holding that his amended sentence includes two
consecutive five-year periods of felony probation, that such a sentence is legal in Guam, that his
probation was scheduled to last until 2006 and that the trial court therefore possessed jurisdiction
over his case on June 28, 2002.

[3] We find that the trial court did not possess the authority under 8 GCA § 120.50 to change
Alisasis origina judgment asit did. We therefore vacate the amended judgment and reinstate the

original judgment. We further find that the issues raised on appeal are moot asthey relate solely to

1 Justice Pro Tempore Benjamin J.F. Cruz was originally appointed to this panel. However, he became

ineligible to continue pursuant to Title 7 GCA 8§ 6108(a) and 6104. Thereafter Justice Pro Tempore Peter C. Siguenza
was appointed to this panel but became ineligible pursuant to 7 GCA 88 6108(a) and 6104. Thereafter, pursuant to 7
GCA 8§ 6115 (as amended by P.L. 27-31), by Order of Chief Justice F. Philip Carbullido, Associate Justice Robert J.
Torres was appointed to sit as a member of this panel until disposition of this case. Justice Torres has reviewed all
matters relevant to this case, including reading all briefs and listening to recordings of all court proceedings which took
place prior to his appointment to this panel.

2 Unless specifically articulated otherwise, thisopinion refersto the sentence orally imposed on April 12, 1996,
and the resulting judgment asthe “original sentence” and “original judgment” and the sentence contained in the June 12,
1997 amended judgment as the “amended sentence.”
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theamended judgment and itsamended sentence. Thismatter isthereforeremandedtothetrial court
for further proceedings consistent with this opinion.

[4] On July 19, 1995, Alisasis was indicted in the Superior Court of Guam and charged with
several criminal offensesincluding one count of Theft asa Second Degree Fel ony and one count of
Forgery as a Second Degree Felony.

[5] On February 1, 1996, pursuant to awritten plea agreement, Alisasis pled guilty to theft and
forgery assecond degreefelonies. On April 12,1996, with Alisasispresent, theoriginal sentencewas
orally imposed by the trial court. Alisasis original judgment was executed and entered soon
thereafter articulating Alisasis' original sentence.

[6] On June 12, 1997, fourteen months after the April 12, 1996 ora imposition of Alisasis
original sentence, counsel for both Alisasis and the People appeared beforethe trial court pursuant
to aone-pagejoint motion “in accordance with Title 8 G.C.A. 8 120.50” which wasfiled that same
day.®> Thetrial court granted the motion and the amended judgment was entered, superseding the
original judgment. Alisasiswas released from confinement and placed on probation pursuant to his
amended sentence.’

[7] On June 7, 2002, Alisasis failed to appear at a hearing scheduled before the trial court
regarding a probation violation report filed by the adult probation office. An arrest warrant was
issued by the trial court. The arrest warrant was returned at a hearing on June 28, 2002. Thetrial

court was informed that Alisasis' probation was scheduled to expire on June 12, 2002, and thus

3 Section 120.50 of Title 8 is entitled, “Clerical Errors; May be Corrected Any Time.” The one-page June 12,
1997 joint motion consisted of one paragraph. Record on Appeal, Tab 441, Ex. 3. Thejoint motion appears as an Exhibit
to the People’ s August 19, 2002 Opposition to Defendant’ s M otion to V acate Probation Extension which was designated
as part of therecord on appeal. No other documentsregarding thejoint motion appear in any part of therecord on appeal.

41t appearsfrom therecord provided on appeal that Alisasiswasreleased from custody soon following the June
12, 1997 hearing, although his exact release date is not clear. Transcript (“Tr.”) ( Return of Warrant Hearing, June 28,
2002) (when asked by the trial court when he was released from custody Alisasis responded, “1997, sir. June.”)



People v. Alisasis, Opinion Page 4 of 10

would automatically expireif thetrial court wereto vacatethe arrest warrant without first extending
Alisasis’ probationary period.> Thetrial court ordered that Alisasis felony probation be extended
until 2004, a period of two years, and vacated the arrest warrant.

[8] On July 11, 2002, Alisasis filed a motion to vacate the trial court’s June 28, 2002 order
extending his probation arguing that Guam law did not authorize an extension of probation in his
case. The People filed a pleading identified as an opposition to the motion, although it did not
oppose vacating the two-year probation extension. Instead, the People submitted that the two-year
probation extension was premature and unnecessary. In support of its position the People explained
that the trial court had been erroneously informed that Alisasis’ probation was scheduled to expire
onJune 12, 2002. Rather, they suggested, Alisasis amended sentenceincluded two consecutivefive-
year periods of felony probation which would not expire until 2006. On February 27, 2003, thetrial
court issued its Decision and Order denying Alisasis motion to vacate the probation extension,
essentially agreeing with the People's position. The Court held that Alisasis amended sentence
consisted of two consecutive five-year periods of felony probation, that such a sentenceislegal on
Guam andthat hisprobationisthereforenot scheduled to expireuntil 2006. Alisasistimely appeal ed.

I.
[9] We have jurisdiction over this appeal from the trial court’s denial of Alisasis motion to

vacate the order extending probation. 7 GCA 8§ 3107(b) (2005).

> Guam law regarding the expiration of a probationary term and its impact on the court’s jurisdiction was

amended by Section 15 of Public Law 24-239 to allow for the tolling of probation while an arrest warrant is pending
regarding a probationer’s possible violation of probation conditions. Guam Pub. L. 24-239:15 (Aug. 14, 1998)
(amending 9 GCA § 80.66(a)). The amendment appears to have been in response to two separate Opinions from

this court issued on July 6, 1998 holding that, pursuant to then-current Guam law, upon expiration of a probationer’s
probationary period the trial court lost jurisdiction to proceed on a probation violation regardless of the circumstances.
See People v. Angoco, 1998 Guam 10 5 (stating that “[t] he statutes do not provide for any extension of time or for any
tolling of the probationary period which would allow the court to retain jurisdiction past the probationary period.”)
(footnote omitted); People v. Anson, 1998 Guam 11 11 7-10, 15.
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[1.
[10] Issuesof statutory interpretation arereviewed de novo. Peoplev. Gutierrez, 2005 Guam 19
113 (citing Ada v. Guam Tel. Auth., 1999 Guam 10 Y 10).

V.
[11] Although Alisasis appeals from the denial of his motion to vacate the order extending
probation, we review whether 8 GCA § 120.50 authorized the trial court to amend the original
judgment. See United Statesv. Bennett, 423 F.3d 271, 274 (3rd Cir. 2005) (stating that “[t]he legal
guestion of whether the [trial court] had the authority to amend its sentence is subject to plenary
review.”) (citation omitted).

A. The Joint Motion to Amend the Original Judgment in Accordancewith Title8 GCA
§ 120.50 and the Limited Scope of Section 120.50

[12] Theamended judgment was entered on June 12, 1997 asaresult of ajoint motion submitted
by Alisasis and the People. The joint motion’s caption read, “Motion in Accordance with Title 8
GCA 8§120.50,” and its entire text consisted of the following:

The Government of Guam, through Assistant Attorney General, David J. Lillig, and

the Defendant, through his attorney, Howard Trapp, esq., jointly move the Court for

an Order to correct amistake in the February 1, 1996 [sic] Judgment arising from an

oversight or omission in accordance with 8 G.C.A. § 120.50. Citing: Taisipic V.

Marion, et al, Civil Case #CVA 96-008, Guam Supreme Court December 13, 1996.
Record on Appeal, Tab 441, Ex. 3 (People sOpp’' nto Def.’sMot. To Vacate Probation Extension).
No additional documents supporting the joint motion appear in the record provided on appeal.
[13] Section 120.50 states asfollows, in its entirety: “ Clerical mistakes in judgments, orders or
other partsof therecord and errorsin therecord arising from oversight or omission may be corrected

by the court at any time and after such notice, if any as the court orders.” 8 GCA § 120.50 (2005).

To determine whether the trial court had the authority to enter the amended judgment on June 12,
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1997 pursuant to Section 120.50, we must consider the scope of Section 120.50.°
[14] Section 120.50 isidentical to Federa Rule of Criminal Procedure 36. See Note, 8 GCA §
120.50. Cases interpreting the identical federal rule provide this court with valuable guidance
regarding Guam’s statute. The Appellate Division of the United States District Court of Guam, in
considering an appeal from the Superior Court of Guam prior to the creation of this Supreme Court,
recognized thisin saying the following:
Section 120.50 isidentical to Rule 36 of the Federal Rules of Criminal Procedure and, thus,
cases interpreting Rule 36 are applicable to § 120.50. A thorough examination of the case
law revealsthat the trial court has the authority under Rule 36 and, hence, under § 120.50,
to correct at any time, clerical mistakesin ajudgment or clerical errorsin therecord arising
from oversight or omission to reflect the oral imposition of such sentence.
People of the Territory of Guam v. Taisipic, 1986 WL 68914, *3 (D. Guam App. Div., June 12,
1986) (citing Johnson v. Mabry, 602 F.2d 167 (8th Cir. 1979); Kennedy v. Reid, 249 F.2d 492 (D.C.
Cir. 1957); United Statesv. Bussey, 543 F.Supp. 981 (D.C. Va,, 1982); Seegenerally 3 CharlesAlan
Wright, Federal Practice & Procedure 88 611-612, 526 (2d ed. 1982); 8A Moore's Federa Practice
88 36.01-36.03, 36-1 (2d ed. 1983)). Moreover, the Ninth Circuit Court of Appeals has said that
“Rule36isavehiclefor correcting clerical mistakes but it may not be used to correct judicial errors
in sentencing.” United States v. Penna, 319 F.3d 509, 513 (9th Cir. 2003) (emphasis in original)
(citing United Statesv. Hovsepian, 307 F.3d 922, 927 (9th Cir. 2002) (“Rule 35isgenerally theonly

vehicleavailablefor resentencing, unlessthe caseison remand from the Court of Appeals.”); United

Sates v. Dickie, 752 F.2d 1398, 1400 (9th Cir. 1985) (“[T]he district court has no discretionary

6 Thejoint motion was based solely on Section 120.50. W e notethat aprovision also existsin Guam law stating
that an illegal sentence may be corrected at any time and, for a period of 120 days, a sentence may be reduced or
corrected if imposed in an illegal manner. 8 GCA § 120.46 (2005). However, the possible applicability of
Section120.46 to the matter at hand, that is entry of the amended judgment on June 12, 1997, was never raised before
the trial court. Although both partiestheorize in their supplemental briefs on the issue of jurisdiction that the trial court
may have thought the original sentence wasillegal, nothing in the record supports such conjecture. Therefore, we leave
consideration of such to thetrial court upon remand. Our review iscurrently limited to whether Section 120.50 provided
the trial court with the authority to alter the original sentence as it did.
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authority under Rule 36 to correct its own errors in imposing an otherwise valid sentence. . . .");
United Sates v. Daddino, 5 F.3d 262, 264-65 (7th Cir. 1993) (noting that Rule 36 “does not apply
to errors made by the court itself.”). Further, and directly on point with the case at bar, the Ninth
Circuit hasalso held that “ the provisions of Rule 36 do not permit asubstantive changein the period
of incarceration which the defendant must serve.” United Statesv. Kaye, 739 F.2d 488, 490 (9th Cir.
1984). This holding by the Kaye Court was quoted favorably by the Penna Court in 2003. Penna,
319F.3dat 513. Other federal circuit courtshave held similarly regarding Rule 36. See United States
v DeMartino, 112 F.3d 75, 79 (2d Cir. 1997) (“Rule 36 . . . does not authorize the court to amend
theoral sentenceitself or to modify thewritten judgment to effectuate an intention that the court did
not express in its oral sentence.” (citing United States v. Werber, 51 F.3d 342, 343, 347 (2d Cir.
1995)); United Satesv. Thomas, 135 F.3d 873, 875 (2nd Cir. 1998) (quoting DeMartino, 112 F.3d
at 75); United Satesv. Deleo, 644 F.2d 300, 301 (3d Cir. 1981) (stating that “Rule 36 applies only
to clerical mistakes and errors in the record; it does not authorize substantive ateration of afinal
judgment.”). Further, the Third Circuit Court of Appeals has provided insight regarding Rule 36’s
mirror ruleinthecivil context in stating that, “[a] s courts have held in the context of Rule 36’ stwin,
Federa Rule of Civil Procedure 60(a), a clerical error ‘must not be one of judgment or even of
misidentification, but merely of recitation, of the sort that a clerk or amanuensis might commit,
mechanical in nature.”” United States v. Guevremont, 829 F.2d 423, 426 (3rd Cir. 1987) (quoting
Dura-Wood Treating Co. v. Century Forest Indus., 694 F.2d 112, 114 (5th Cir. 1982)). The
Guevremont Court went on to say that “this definition of aclerical error isequally applicablein the
context of Rule 36.” Id. (citing 3 Charles Alan Wright, Federal Practice and Procedure § 611
(1982)). Asarticulated by courtsinterpreting Rule 36, it is quite clear that Section 120.50 provides

atrial court with limited leeway in making changes to judgments already entered.
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[15] Wenow turntothespecifictermsof Alisasis' original sentenceas pronounced intheoriginal
judgment and comparethosetermsto those of theamended sentencefound in theamended judgment
to determinewhether the changesto the original sentence which were brought about by the amended
judgment were consistent with the limitations of Section 120.50.

B. Alisasis Two Sentences

[16] We begin with consideration of Alisasis origina sentence. We have reviewed the original
judgment as well as the transcript of the April 12, 1996 sentencing hearing at which the original
sentence was orally imposed. Alisasis was physicaly present at that hearing. We find that the
sentencethat appearsin theoriginal judgment isidentical to the sentenceasorally imposed on April
12, 1996 and therefore hold that no error of any sort occurred when the origina sentence as orally
imposed was memorialized in the original judgment.’

[17] Alisasis original theft sentence included a period of incarceration of five years with two of
those years suspended, thusrequiring aperiod of incarceration of threeyears, although Alisasiswas
eligible for parole after serving two of the three years® The original forgery sentence included a
period of incarceration of eight years with all eight years suspended and a five-year period of
supervised probation to commence immediately upon his release from custody on the theft

conviction. Pursuant to his original sentence, we find that Alisasis would have been incarcerated

" We further note that the original sentence as orally imposed and as appears in the original judgment is also
identical to the sentence that appearsin the written plea agreement executed by the People and Alisasisthat was accepted
by the trial court during Alisasis' change of plea hearing on February 1, 1996.

8 The language in the original judgment regarding parole eligibility which also appears in the written plea
agreement and which was also expressed orally at the imposition of sentence hearing on April 12, 1996, clearly illustrates
the understanding by the partiesthat parole would, indeed, be acomponent of the original sentence. Counsel for Alisasis
stated as follows at the April 12, 1996 sentencing hearing: “Y our Honor, also, | assume that the Judgment will contain
aprovision such as the Plea Agreement that the Defendant will be eligible for parole after serving two of the three-year
sentence . . . . [W]e agreed it was statutory .. ..” Tr. at 10-11 (Sentencing, Apr. 12, 1996). Guam law states that an
incarcerated defendant shall be eligible for parole after serving two-thirds of their sentence in certain situations. 9 GCA
§ 80.70(a) (2005). Therefore the original sentence articulated Alisasis’ eligibility for such parole consideration.
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for aminimum of two years on the theft conviction prior to any eligibility for release from custody,
that the theft sentencewould haveinvol ved aperiod of parole upon Alisasisrel ease and that the theft
parole was contemplated to occur simultaneous to the forgery probation.
[18] Asit appearsinthe amended judgment, the amended sentence which resulted from the June
12, 1997 joint motion is as follows, in relevant part:
1. That for the offense of Theft, (As a 2nd Degree Felony), the Defendant,
EdwinV. Alisasis, is hereby sentenced to five (5) yearsimprisonment at the
Department of Corrections. The five (5) year sentence is hereby suspended
and the Defendant is placed on five (5) years of supervised probation on the
following conditions:
A. The Defendant isto serve a period of four-hundred eighty six
days incarceration at the Department of Corrections,

Mangilao, Guam;

B. The Defendant is to receive credit for all time served;

2. That for the offense of Forgery (As a2nd Degree Felony) the Defendant, Edwin V.
Alisasis, ishereby sentenced to eight (8) years at the Department of Corrections. The
eight (8) year sentenceis hereby suspended and the Defendant is placed on five (5)
years supervised probation on the following conditions:

A. The above sentence shall run CONSECUTIVELY to that
imposed for Theft in paragraph #1;

Appellant’ s Excerptsof Record, at 13, 16 (Amended Judgment) (emphasis added). Pursuant to the
amended sentence, Alisasis sentence for the theft conviction included five years of incarceration
which was to be suspended in its entirety and supervised probation for five years, a condition of

which would be a 486-day period of incarceration.
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C. The Changes to Alisasis Original Sentence Brought About through the Amended
Judgment Were Beyond the Scope of Section 120.50

[19] Wefind that the trial court substantively changed Alisasis sentence which is beyond the
scope alowed by Section 120.50 when it amended the original sentence. Regarding the issue of
incarceration alone, Alisasis jail time was reduced from a minimum of two years, depending on
when he may have been released on parole, t0 486 days.” Such areduction issimply not authorized
by Section 120.50. Kaye, 739 F.2d at 490 (“the provisions of Rule 36 do not permit a substantive
change in the period of incarceration which the defendant must serve.”).
V.

[20] Because we find that the trial court did not possess the authority to change the original
sentence asit did through entry of the amended judgment pursuant to Section 120.50, the amended
judgment ishereby VACATED and theorigina judgment REINSTATED and theissuesraised on
appeal regarding theamended sentence need not bereached. ThismatterisSREM ANDED tothetrial

court for further proceedings consistent with this opinion.

° TheTerritorial Parole Board hasjurisdiction over decisionsregarding the release of prisonerson parole See
9 GCA 880.70 (2005). While Alisasis was to be eligible for parole after serving two years of incarceration pursuant to
his original three-year sentence, which was provided for by law pursuant to 9 GCA § 80.70(a) and recognized in his
original sentence, the Territorial Parole Board would have been in the position to decide whether he would actually have
been released. If parole were denied in such a situation, Alisasis may have served the entire three years of incarceration
contemplated by the original sentence.



